(8)   Did B-E discriminate against Mullins in violation of
section 105(c)(1) of the Act by complying with the arbitrator's
decision instead of insisting that it was precluded by the
provisions of section 101(a)(7) of the Act and Part 90 of the
Regulations from complying with the arbitrator's decision?
This issue is discussed on pages 50-55 below.

(9)   May UMWA be made a respondent in a discrimination
case- filed pursuant to section 105 (c) (3) of the Act when the
groundwork is properly laid by naming UMWA as a respondent in
the complaint filed by a miner under section 105(c)(2) of the
Act and when it is considered that UMWA comes within the defi-
nition of a "person" as that term is defined in section 3 (f)
of the Act and in view of the fact that UMWA may properly be
assessed a civil penalty for a violation of section 105(c)(1)
of the Act because UMWA comes within the definition of an
"operator" of a coal mine because of its having reserved the
right in the NBCWA to perform services as an independent con-
tractor pursuant to section 3(d) of the Act?  [Note:  I have
modified the wording of the last issue to conform with the
position which is implicit in the arguments made by Mullins
on pages 9 and 10 of his initial brief to the effect that
UMWA should really be considered to be an "operator" of a
coal mine.]  This issue is discussed on pages 23-26 below.

The Issue of Whether Mullins Was Offered a Job in No More Than
1.0 Milligram of Respirable Dust Which Would Have Paid Him Less
Than His Electrician's Job'

As indicated above under the heading of "The Parties'
Stipulations", I believe that the first issue which should be
considered in my decision is the question of whether B-E
actually offered to transfer Mullins to a surface or "out-
side" job which would pay him less than the underground or
"inside" electrician's job which he was holding prior to B-E's
offer to transfer him.  The job offered was a repairman's job
working out of the shop which was located on the surface of
the mine.  Surface jobs normally pay for only 7-1/4 hours per
shift pursuant to article IV{b)(2) of the NBCWA, whereas un-
derground or "inside" jobs pay for 8 hours per shift pursuant
to article IV(b) (1) of the NBCWA (Exh. 27).  Stipulation No.
16 states that the repairman's job offered to Mullins was an
inside job which would have paid the employee holding the job
for 8 hours per shift.

As I shall hereinafter demonstrate from the record, I
believe that Mullins knew that he was being offered a job
which did pay for 8 hours of work per shift and I find that
the issue pertaining to Mullins1 claim that he was offered a
job which would pay him less than the electrician's job which
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